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MPOBJIEMMU 3ABE3NIEYEHHS MAMHOBUX ITPAB HA 3EMEJIbHI JLISTHKHA, BIIBEJIEHI IT1]
BYJAIBHULTBO JOPIT" 3A CTAHIAPTAMM FIDIC

AHoTamisa. Y craTTi HaBeAEHI OCHOBHI MPOOJEMH BMNPOBAKEHHA TUMOBHX ¢opMm koHTpakTiB FIDIC B
JOPOKHBOMY TOCITOAApPCTBI YKpaiHH y po3pi3i 3a0e3neueHHs MaitHOBHX IIpaB Ha 3eMeJIbHI AUISHKY, BiABEACHI
i OyAiBHHUIITBO JIOPIT, Ta 3aIIPOTIOHOBAHI MOKJIMBI IUTSIXH ¥ 3aXO0IX OO0 1X BUPIMISHHS.

OO0’exT MOCHIDKeHHS — MaiHOBI MpaBa Ha 3EMENIbHI JUISHKH, BIIBEICHI MiJ OYIIBHUITBO JOpIr 3a
crannapramu FIDIC.

Merta pobOTH — aHaJI3 TEOPETUYHUX ACTIEKTiB 3a0e3MeueHHs] MAifHOBHUX TIPaB HA 3€MeINbHI TUISTHKH, BiBeIeH]
i OyMiBHUIITBO MpH peaizamii Tumoux GopM koHTpakTiB FIDIC B 1opokHROMY TOCIONapcTBi Y KpaiHu.
MeTou TOCIiPKEHHS — aHAJII THYHUN, €KCTIEPTHUX OLIIHOK.
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PROBLEMS OF PROVIDING OF PROPERTY RIGHTS ON LAND WHICH RESERVED FOR THE
ROAD CONSTRUCTION UNDER THE FIDIC STANDARD

Abstract. In the article the basic problems of implementation of standard forms of FIDIC contracts in the road
sector Ukraine in terms of ensuring property rights on land which reserved for the construction of roads, and
proposed possible ways and measures to address them.

The object of study — property rights on land which reserved for the road construction under the fidic standard.
Purpose - analysis of the theoretical aspects of property rights on land which reserved for the construction of
the implementation of FIDIC standard forms of contracts in the Ukrainian road sector.

Research methods — analytical, expert evaluations.
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HNPOBJIEMbBI OGECITEYEHUA UMY ECTBEHHBIX ITPAB HA 3EMEJIBHBIE YYACTKMU,
OTBEJAEHHBIE 11O CTPOUTEJBCTBO AOPOI 1O CTAHAAPTAM FIDIC

AHHoTanus. B cratbe mpuBeneHbl OCHOBHbIE NpoOieMbl BHeIpeHUs TUHOBBIX (opMm koHTpakToB FIDIC B
JIOPOYKHOM XO3SiCTBE YKpawWHBI B pa3pe3e 0OecliedeHHs MMYIIECTBEHHBIX IPaB Ha 3€MENIbHbIE YYacCTKH,
OTBEICHHBIE 1101 CTPOUTEILCTBO JOPOT, M MPEJIOKEHBI BO3MOYKHBIE ITyTH M CLIOCOOBI X PEILICHHS.

OOBEKT ucclieIoBaHMs - UMYIIECTBEHHBIC TpaBa Ha 3€MEJbHbBIE YYaCTKU, OTBEJCHHBIE MO CTPOHTENHCTBO
nopor no craagaptam FIDIC.

Lenb paboTHI - aHAIN3 TEOPETHUECKUX aCIIEKTOB 00ECIIeYCHUs] MMYIIIECTBEHHBIX MTPaB Ha 3¢MEJIbHbBIC YUACTKH,
OTBEICHHBIE IO CTPOUTENBCTBO MpPH peain3auud THUHOBBIX ¢opM koHTpakToB FIDIC B mopoxHOi#l oTpaciu
YKpauHsl.

MerToabl uccIeI0BaHUs - aHATUTUUECKUH, SKCIIEPTHBIX OLICHOK.

Kirouesbie ciioBa: xontpakTsl FIDIC, 3eMenbHBIH yyacTOK, aBTOMOOMIBHAS JOPOTa, UMYLICCTBEHHBIE MTPaBa.
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IlocTanoBka nmpodJjemu

IaTerpamis YkpaiHu y MDKHapOJHY CHUIBHOTY
BHUMAarae MpUHHATTS Ta aanTalii 10 BITYU3HIHUX
YyMOB  MDKHapOJHHUX  CTaHJApPTIB B  Tallysi
JOPOKHBOTO OY/TiBHHUIITBA.

VY CBITI icHye Benu4e3Ha KUTBKICTh PI3HUX BHUJIIB
TUMOBHUX Oy/IIBEIbHUX KOHTPAKTIB, HaINPHUKJIIA],

koutpaktd FIDIC (MixunapogHoi —Qeneparii
imkeHepiB-koncynptanTiB), ICE  (Iactutyry
LMBIILHUX IHXKEHEpIB), NEC, IMechE

(ToBapucTBa iHXKEHEpiB-MEXaHIKIB) Ta iH., TOMY
npodeciiiHa  CHUIPHOTa  3aBXAM  NparHyia
chopMyBaTH €IMHI CTaHAApPTH, SKI JTO3BOIHIU O
CIIPOCTUTH TPOIIEC IPOBEIECHHS TEHAEPIB Ta Oyau
0 yHi(ikoBaHi Ta 3py4YHi y BUKOPUCTAHHI Y pO3pi3i
pi3Hux OyniBenbHUX TPOeKTiB. OcoOIMBO TOCTPO
g mpobiieMa BHHHKIA TICHS JPYroi CBITOBOT
BifHM B TIPOIIECI BiJHOBIICHHS KpaiH-yJaCHHKIB.
Came B mel mepion craja OUIBII TTOMITHOIO
iHTepHamioHamizamiss OyaiBHUITBA Ta aKTHUBHE
3alydyeHHsl KamiTany MIDKHApOIHUX (iHAHCOBHX
IHCTUTYTIB 1 opraHizamiii 10 OymiBeJIbHHX
mpoektiB [1, 2]. B Toif wac i B3sa7a Ha cebe
denepariss  FIDIC pons 00’eaHyrouoi JIaHKU
JepkaB A7 BUKOHAHHS  IHTEpHAI[lOHAJIBHHUX
OyAiBeJbHUX TIPOEKTIB Ta po3poOMIa THUIOBI
(GbopMH KOHTPAKTiB, SIKi Ha ChOTOJHIIIHINA yac €
0e3 nepeOUIbIIEHHS €TaJIOHaMU y Oy1IBHUIITBI.

Tunosi ¢opmu (npodopmu) FIDIC wmarots
3aKiHUEHWH BHUIJIAA, BOHM YHIBEpPCAJbHI - KOXHA
dbopma BIAMOBITAE MEPEBaKHIN OUTBIIOCTI BUMOT
Ta JIETKO IMAJA€TbCs 3MiHAM, HEOOXiTHHM
CTOpoHaM JoroBopy. KpiM TOro, He OCTaHHBOIO
NPUYMHOIO BU3HAHHS TUIIOBUX GOpM (paxiBIsMH y
OyIIBHUUTBI ~ CTaja  ycHillHa  OararopiyHa
MPAKTHKA 1X 3aCTOCYBAaHHS B PI3HUX FOPUCAUKIIAX
mo BchoMy cBity. [lommpenHs iX 3acTocyBaHHS
MOKHa BIICTeXHUTH Ha oQimiifHUX caiiTax
MDKHApOJHMX OpraHi3aliil 1 acouiauii (3okpema,
caiitu FIDIC, CgitoBoro 6anky, MiXXHapoIHOTO
BaJIIOTHOTO PoHy Ta iH.) [1].

Buxopuctanus npodopm FIDIC B Vkpaini mae
psa mepeBar, IMOYMHAIOYM BiJ YHi(IKOBaHOTO
MiIXO0Ty Ta €(EeKTUBHOTO posmnoaity
BIJIMOBIJAILHOCTI Ta PHU3HKIB CTOPiH i 3aKiH
qyloud O€3MeYHMMM yMOBaMM Ui 3aly4€HHS
¢iHaHCOBUX 1HBECTHIIH 3 OOKY MIKHApOIHHUX
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Formulation of the problem

Ukraine's integration into the international
community requires the adoption and
adaptation to local conditions of international
standards in the field of road construction.

There are many different types of standard
construction contracts in the world, such as
contracts FIDIC (International Federation of
Consulting Engineers), ICE (the Institute of
Civil Engineers), NEC, IMechE (the
Institution of Mechanical Engineers) and
others, so professional community has always
sought to create uniform standards that would
simplify the process of tendering and would
be unified and easy to use in terms of various
construction projects. Particularly acute this
problem emerged after the Second World War
in the recovery process of the participating
countries. It was during this period was more
pronounced internationalization of building
and active involvement of capital from
international  financial  institutions and
organizations in building projects [1, 2]. At
the time, took over the role of the federation
FIDIC connecting link State on international
construction projects and developed standard
forms of contracts which are etalon of
standards in construction in present time.

Typical forms (pro forma) FIDIC have a
finished look, they are universal - every form
meets the majority of requirements and easily
change required the parties to the contract. In
addition, not the least reason for the
recognition of typical forms by experts in
building become  successful long-standing
practice of their application in various
jurisdictions around the world. Spreading
their use can be tracked on the official
websites of international organizations and
associations (including sites FIDIC, World
Bank, IMF, etc.) [1].

Using pro forma FIDIC in Ukraine has
several advantages, starting with a unified
approach and efficient allocation of risk and
liability sides and ending with a safe
environment  for  attracting  financial
investments from international investors and
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IHBECTOpIB Ta 3MEHIICHHAM pIBHSI KOPYILii
IUISIXOM ~ CIIPOIICHHS MPOIEAYpU YHpPaBIiHHS
(biHAaHCOBUMH ITOTOKAMH.

AJe, Ha aJlb, ICHYE psiji IPOOJIeM, Ki BAHUKAIOTh
HAa OUIAXYy NOPUHHATTS Ta aganrtauii mpodopm
FIDIC no nopoxupoi ramy3i Ykpaiau. CyTTeBOIO
po0IeMOT0 €  HEBIANMOBIIHICTb  IMPaBOBOI
KOHCTpYKLIi VYKpaiHu, Tak SK MpH po3poOri
craggaptie FIDIC Oyma BukopucTaHa IpaBOBa
ocHoBa BemukoOpwuranii. Came HEBIAMOBITHICTH
3aKOHOJABCTBA Ta HOPMATUBHO-TEXHIYHOI 0a3u
CIIYTYE OCHOBHOIO MEPEIOHOI0 JI0 BIPOBAKEHHS
npopopm  FIDIC B Vkpaini i  mnepuioro
poOIeMOoIo, SIKy He0OXiIHO BHPIIIUTH HA LUIAXY
TaKoro BIPOBADKECHHS, € aJamTallis 3eMeIbHOIro
3aKOHOJABCTBA, a caMe, Mepe10auuT MOXKIIUBICTh
3a0e3rneyeHHs MaWHOBHX TMpaB Ha 3eMelbHI
TUISTHKY, BIIBEICHI i OYAiBHUIITBO JOPIT 3TiHO
cranaapris FIDIC.

AHaJI3 OCTaHHIX JOCTIKeHb 1 myOJikanii

[IpoBenenuii anaini3 AOCIIIKEHb J1aHOI HAYKOBOI
npoONeMaTUKA  TI0Ka3aB  HEJOCTATHIO  yBary
BITYM3HIHUX HaYKOBIIIB 110 npobiem
3a0e3neueHHs] MaifHOBHX TIpaB IMPU BUKOPUCTAHHI
koHTpakTiB FIDIC B N1OpoXKHBROMY TOCHOAApCTBI
Vkpaiau. [lpote, chig 3a3HAYUTH IM1IBUIICHHUMA
iHTepec a0 npobieM anantauii KoHTpakTiB FIDIC
B YkpaiHi B poborax Enpiko Binka (BuKoOHaB4OTrO
aupekTopa MikHapoAHOT Qenepallii 1HXeHepiB-
koHcynbTaHTiB FIDIC), C. Teym, B. I'pabuaxka, H.
bepezoscrkoro, C. AnnpeeBa, A. Jlinoa Ta iH.

ITocTanoBKa 3aBIaHHSA

MeTor0 cTaTTi € aHalli3 TEOPETUYHHX AacCIeKTiB
3a0e3reueHHsT MaWHOBHX IpaB Ha 3E€MEJbHI
TOUISSHKY,  BigBeAeHI TiAg  OyHIBHUITBO TpHU
peanizanii tunoBux ¢opm koHTpakTiB FIDIC B
JOPOKHBOMY T'OCIIOIAPCTBI YKpaiHH.

Buxisiag ocHOBHOro Martepiaay

Jlocsin BUKOHAHHSA MDKHAPOIHIX
1H(QpacTpyKTYypHUX Ta OyIIBEITBHUX IPOEKTIB B
KpaiHax cBiTy B 60-Ti pOKM BKa3aB Ha
HEOOXI1THICTh PO3POOKH €AMHOTO YHI()iKOBAHOTO
OiAXOMy Ta 3arajlbHUX TMpaBWJI POBEACHHS
TEHJIEPiB, PO3POOKH €IUHUX HOPM Ta THIIOBHX
(GopM KOHTpPAKTHOI JOKyMEHTamlii, II0 MOXKHa
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reduce corruption by simplifying procedures
for managing financial flows.

Unfortunately, there are some problems that
arise in the way of adopting and adapting to
the pro forma FIDIC in Ukrainian road sector.
The essential problem is the inconsistency of
Ukrainian legal structures, as well as that for
the development of standards FIDIC was used
legal basis of the UK. That discrepancy of
legislation and regulatory-technical
framework serves as the main obstacle to the
implementation of pro forma FIDIC in
Ukraine. And the first problem which must be
solved in the way of this implementation is
the adaptation of the land legislation, in
particular, provides an opportunity to ensure
property rights on land which reserved for
roads according to FIDIC standards.

Analysis of recent research and
publications

The analysis of scientific studies showed
insufficient attention to issues of national
scientists to the problems of property rights
when using FIDIC contracts in Ukrainian
road sector. However, it should be noted the
increased interest in the problems of
adaptation FIDIC contracts in Ukraine in the
research of Enrico Vink (Executive Director
of the International Federation of Consulting
Engineers FIDIC), S. Teush, V. Grabchak, N.
Berezovsky, S. Andreev, A. Lilov and others.

Setting objectives

The article aims to analyze the theoretical
aspects of property rights on land which
reserved for the construction of the
implementation of FIDIC standard forms of
contracts in the Ukrainian road sector.

Presenting main material

Experience in implementation of international
infrastructure and construction projects in the
world in 60-years pointed to the need to
develop a single unified approach and
common rules for tenders, development of
uniform standards and standard forms of
contract documentation that could be applied



Aemomoobinvui oopozu i 0oposcue oyodienuymeo. Bun. 98. 2016

Oyno 6 B Mail0yTHROMY 3aCTOCOBYBAaTH B YCiX
KpaiHax cBiTy. Y TOHW ke dYac Taki QopMu
KOHTpPAaKTiB TMOBUMHHI Oynum © BpaxoByBaTH
crenudiky MiCLIEBOTO 3aKOHOJABCTBA Ta KOKHOTO
OKPEMOTO TPOCKTY. 32 BUPIIICHHS I[i€1 TIPOOIeMU
B cepenuHi 60-TUX pOKiB B3siach MiKHapoIHA
denepanis iHXKEHEpiB-KOHCYJIbTaHTIB FIDIC Ta
po3pobwmita i Bumyctuiaa «YepBOHY KHHUTY», sKa
CKJIa/Ia€ThCs 3 «3arajJbHuX yMoB» Ta «OcoOIMBUX
YMOB» KOHTPAKTYy.

«3aranpHi  ymoBH» KoHTpakty FIDIC — e
IOPUIMYHO BUBIPEHI IMOJIOKEHHS KOHTPAKTY, SKi
MiIXOOATh IS peami3arntii OyIb-sIKOTO
Oy/iBETHHOTO MPOEKTY M MOXKYTh OYTH BKIIIOUYEHI
B KOHTpakT ©0e3 3MiH abo 3 MiHIMaJIbHUMH
3MiHamu [1].

Jlpyra 4YacTMHa KOHTPAKTHOi  JOKyMEHTAIlil
«Oco0nMB1 yMOBU» NpU3HAYEHA JJIsI KOPEKTHOTO
ypaxyBaHHs yMOB HaI[lOHAJIBHOTO 3aKOHOJABCTBA
i1 0cO0IMBOCTEN IPOEKTY.

PozpoOka  «YepBOHOi ~ KHUTH»  CIyryBaja
MOIITOBXOM JIJIsl PO3POOKM ¥ IHIIMX THUIIOBHX
YMOB KOHTPAKTiB, IO OXONWJIM Maii’Ke BeCh
CHEKTP KOHTPAKTHUX BITHOCHH B OY/[IBHUIITBI.

B npodopmax FIDIC 3akiaseHa BeluKa KUIbKICTh
PI3HUX MEXaHI3MiB (HalpUKIaa - PEryIiOBaHHA
IIHK JOrOBOPY, TEPMIHIB BHUKOHAHHS 1 T.1.).
[Ipodopmu - 11e 30anmancoBaHa yroja, ska Ji€ Ha
ymoBax «fair terms» (4ecHi yMOBH), A€ B piBHII

Mipi  3axMIeHl IHTepecM 1 3aMOBHHKa 1
MIAPSIIHUKA.
Tak, mnosumis E€BPP 3a xontpakrom FIDIC

BU3HaYae ix j00pe 30amaHCcOBaHMMHU, BOHH JIETKO
aJanTyloThC 10 YMOB TMEBHOI KpaiHuW 1
3aCTOCOBYIOTBCS U IIMPOKOTO  JIiara3oHy
npoekTiB. OgHak, HEOOXiaHA JOKaTi3allis, Tak SK
JesKi ~ yMOBM  cymepedaTb  Hal[iOHAJIbHOMY
3aKOHOJABCTBY, MICIIEBI MIAPAIHI OpraHizalii

He 3aBxkau 3Haiiomi 3 FIDIC, iHOmi B mpoekTax
BUKOPUCTOBYIOTBCS HEKOPEKTHI (QOpPMH TaKHX
KOHTPAKTIB, 1110 B MallOyTHbOMY MOK€ TPU3BECTH
0 TpobieMu MalHOBUX MpaB Ha OynaiBeNbHUMN
00'€eKT.

MaifHoBi mpaBa Ha 00'eKT OyHiBHULTBA IpHU

peamizaiii KOHTPaKTy BHHUKAIOTh B MOMEHT
3aTBEP/UKCHHSI TMPOEKTy Ha OyIiBHUITBO 1
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in future in all countries.At the same time,
these forms of contracts would have to take
into account the specific local laws and each
project. For solving this problem in the
middle of 60th that did the International
Federation of Consulting Engineers FIDIC
and has developed and released the "Red
Book", which consists of the "General
Conditions” and "Special Conditions" of
contract.

"General Conditions” of FIDIC contract -
legally verified contract provisions that are
suitable for the implementation of any
construction project and may be included in
the contract unchanged or with minimal
changes [1].

The second part of the contractual
documentation  “special  conditions" s
intended to correct the conditions of the
national legislation and features of the project.

Development of the "Red Book" served as a
push for the development of other typical
conditions of contracts, covering almost the
entire range of contractual relations in
construction.

In pro forma FIDIC planted a large number of
different mechanisms (for example - adjusting
the contract price, deadlines, etc.). Pro forma
is a balanced agreement, which operates
under the terms «fair terms» (fair condition),
which are equally protected and the interests
of the customer and the contractor.

Thus, the position of European Bank for
Reconstruction and Development about
FIDIC contract determines their well-
balanced, they are easily adaptable to specific
country conditions and are used for a wide
range of projects. However, localization is
necessary, as some conditions are contrary to
national law, local contractors are not always
familiar with FIDIC, sometimes in projects
using incorrect forms. Such contracts in the
future could lead to the problem of property
rights on construction objects.

Property rights on the construction objects in
the implementation of the contract arising at
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30epiratloThcst 10 3/1a4i 00'€KTa 3aMOBHUKY, TOII
00'eKT 3 MAHOBHUX IPaB MEPEXOJUTh Ha OaJlaHC Y
BUDIISNI akTUBY. CKIIaIHICTh B 31HCHEHHI TaKOTO
nmigxony mnpu BukopucranHi mpodopm FIDIC
MOJIATaE B HEJOCKOHAIOCTI  OIOPOKPATUYHOL
MPOIICAYPH BIJIBEICHHS 3€MJIi Mij OyIIBHHUIITBO B
VYkpaini. BignoBigHO, 3aMOBHUK HE MOXKE
3a0€3MeYNTH CBOEYACHUHN JTOCTYI Ha OyiBEeTbHUM
MalgaHuYuK MiIPSITHAKA i IHXKEeHepa-
KOHCYJIbTaHTA.

Ha croromnimHiii yac 70 OCHOBHUX MPoOJIeM IpH
BUIOUIEHHI 3€MEIbHUX JUITHOK, IOTOMKEHHI
MPOEKTHOI JOKYMEHTAIlil, peecTpaiii 3eMelIbHHX

OUISHOK 1 TpaB HAa HHUX Yy OYJIBHUIITBI,
BiJTHOCSITHCSI HACTYIIHI:
1. HemoXJIUBICTh aBTOMATHYHOTO MEPEXOAY

npaBa KOPUCTYBAaHHS 3€MENBHOI0  JUISHKOIO
(openau) mpW TEepexoAi IpaBa BIIACHOCTI Ha
HepyxoMe MaiiHo. HoBuIi BIIaCHHK HEPYXOMOCTIi
(GakTUYHO TIOBMHEH TMPOUTH BCIO MPOIEAYPY
BiJIBEJICHHS 3€MEJIBHOI JUISTHKH B KOPUCTYBAHHS 1
yKJIaJaHHS  JOroBOpY  OpeHaAd, 10  3a
ONTUMICTUYHMM  CIICHApieM MOXKE  TpUBaTH
6mu3pKo MiBpoKy. Ilpy 11bOMy HOBUI BIIaCHUK HE
MOXe  €(pEeKTHBHO  KOPHCTYBAaTHUCS  CBOEIO
BJIACHICTIO (Hampuknam, 301MCHUTH
peKoHCTpyKIIito) [3].

2. IuBecTopu HE MalOTh MOXKJIMBOCTI MEPEBIPUTH B
MyOJIIYHO AOCTYIMHUX JKEpenax 3eMelbHl TUISTHKA
JepKaBHOI 1  KOMYHaJbHOI  BJAacHOCTI M
BU3HAYUTH, YU BUIbHI BOHH BiJl 3a0y70BH a00 4u
MOXYTh BOHM OYTH BUKOPHUCTaHI JJs peajizarii
OyniBeNbHUX MPOEKTIB [3].

3. He 3akiH4ueHa 3aKOHOJaBua MpOIEaypa
po3noainy cdep BUIUIMBY Ha BIIACHICTH JAEpiKaBU
Ta KOMYHQJIBHOTO  TOCIOAApPCTBAa.  ICHYIOTH
BUIAJKU, TPH SIKHX KOMYHallbHAa Ta JeprKaBHA
BJIACHICTH CIIBICHYIOTH HEPO3AUIBHO (HAIPHUKIA,
JiepKaBHI 3eMJli B 30HI MICT;, 3eMJi IO MAaloTh
KyJIbTYPHO-ICTOPHYHY IIHHICTH Touo). OxHa 1 Ta
camMa JUISTHKa MoOXe OyTH M JepKaBHOIO
oXxopoHOr0 1 mepeOyBatn Ha Oamanci micta. B
TaKMX BHUMAJKaX Mmporec iaeHTudikaiii BlacHUKa
NPU3BOJUTH IO 3HAYHUX  3aTPUMOK  TIpH
oopMiIeHHI JOKYMEHTAIlll Ha 3eMeNIbHY AUISHKY.

4. He 1o KiHII BpEryJIbOBaHO MPOIIEC BiAUYKECHHS

3eMEJIbHUX [IIJITHOK Yy TIPUBATHY BIJIACHICTh. 3
ogHOro OOKYy, JepkaBa mnepeadaunia OPUIMYHI
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the time of approval of the project for the
construction and kept up to date object to the
customer, then property rights of the object
transferred to the balance sheet as an asset.
The difficulty in implementing this approach
using pro forma FIDIC is the imperfection of
bureaucratic procedures for land acquisition
for construction in Ukraine. Accordingly, the
customer cannot provide timely access to the
construction site contractor and consulting
engineer.

At present time the main problems in the
allocation of land, approval of project
documentation, registration of land and rights
to them in construction include:

1. Failure automatic transfer of land use
(lease) the transition of ownership of real
estate. The new owner of the property
actually has to go through the whole
procedure of land allocation for use and lease
contract that throw the optimistic scenario
may takes about six months. In this case, the
new owner cannot effectively use their
property (for example, to reconstruct) [3].

2. Investors are not able to check in publicly
available sources plots of state and communal
ownership and to determine whether they are
free from development, or whether they can
be used for construction projects [3].

3. Do not over legislative procedure of
division of property of the state and
communal structures. There are cases in
which municipal and state ownership coexist
(for example, public lands in the area of
cities, land with cultural and historical value,
etc.). One and the same area can be under
state protection and be on the balance of the
city. In such cases, owner identification
process leads to significant delays in the
documentation of the land.

4. Do not to completely regulated the process
of alienation of land to private ownership. On
the one hand, the state has provided legal
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BUIIAJIKU, 3 HACTAHHSIM SKHX MPUIHHIETHCS TPABO
BJIACHOCTI Ha 3eMJII0 Ta pO3po0MiIa MexaHi3M
MPUMYCOBOTO  IMO30aBJICHHS HOPUIMYHHX a0o0
¢i3uyHMX o0ci0 mpaBa BIACHOCTI Ha 3€MeEJbHI
IUISHKA  (MIPUMYCOBE  BiTUY)KEHHS 3€MEJbHHUX
JISTHOK 3 MOTHBIB CyCHiIbHOT HEoOXigHOCTI [4]),
ale 3 IHIIOr0 — 3aJUINAIOTHCS  IHUTAHHS
CTpaxXyBaHHS pPH3HKIB HCOTPUMAHHS  3TOIHU
¢izuyHOoi 0CcOOM;  BiJICYTHOCTI JOKYMEHTIB Ha
3eMEeJIbHI JUISTHKY; BIJICYTHOCTI i1H(OpMAIi mpo

MiClle 3HAxXO/DKEHHS  BIACHUKIB  3€MEJIBHHUX
JIUISHOK Ta 1H.

Oxpim nepepaxoBaHUX pooeM, 110
Oe3nocepeIHIM YUHOM BIUIMBAIOTh Ha

3a0e3reueHHs] MaWHOBHX TMpaB TpU  peaizaril
koHtpaktiB  FIDIC, cmia 3a3HauuTd  psia
HENPSIMUX, aJle HE MEHII BaKITUBUX:

1. IIpobGnema BusHaueHHs koHTpakTy FIDIC sx
OJIHOTO 3 PI3HOBH/IIB JOTOBIPHUX (KOHTPAKTHHX)
BIIHOCMH MK 3aMOBHHKOM 1 BHKOHAaBIIEM.
Bupimmenns miei npobiaemMu mocTaBuio 6 yMOBHY
TOYKY B OUIBIIOCTI IOPUAMYHHUX KOJI3iH 100
3acrocyBanHs KOHTpakTy FIDIC B YkpaiHi.
Heo0xigHO 3aKOHOJABYO YiTKO BH3HAYWTH IPaBa,
IMOBHOBA)XEHHS, OOOB'I3KM 1 BIAMOBIZAIBHICTD
3aMOBHUKA 1 BUKOHABII, ake i1X (QyHKIIT 3a
TPaAULIIHHOI CXEMOI BUKOHAHHS pOOIT BiIMIHHI
Bix FIDIC, npo mo cBiguuth ananiz [{uBinibHOTO
KoJekcy [5].

[IpsiMi B3a€MOBITHOCHHM 3aMOBHUKA 1 BUKOHABIIS
srigHo ctanaapTiB FIDIC He nomyckaroThes.
Takoxx icHye mpobiieMa  JOBTOCTPOKOBOCTI
JOTOBIPHMX BIJHOCHH, $KY MOXHA BHPIIIUTH
BHECEHHSM 3MIH OI0/PKETHOTO 3aKOHOJaBCTBA.

2. IlpobrmemMa BH3HAYEHHS «KOHCYJIbTaHTa» B
YUHHOMY 3aKOHOJABCTBI (B  SKOCTI TpEThOI
CTOPOHH  KOHTPaKTy), HOro TOBHOBAXEHb,
KBaTiiKaIiiHAX BUMOT, BIJIMOBIIaTLHOCTI 1 T.]I.
FIDIC Bu3Hayae iH)KE€HEpa-KOHCYJIbTaHTA SIK
o0’eMHAaHHS  HE3AICKHUX,  HEYNCPEHKCHHX,
BHCOKOKBaJi(hiKOBaHUX 1 OCBIAYEHUX
CHeIIaJiCTIB 3 TPOEKTYBaHHA  Oy/aiBENbHUX
00'exTiB a00 yHpaBiHHS MPOEKTHUMH poOOTaMH,
BKJIIOUAIOYU BUOIp MPOEKTYBAIbHHUKA; OpraHizarii
Ta TPOBEIEHHS TEHAEPIB Ha MiAPAIHI POOOTH;
TEXHIYHOTO Ta aBTOPCHKOTO HAIJISAY; BUKOHAHHS
GbyHKIIA He3alexHOro apbiTpa MpH BHpIlIEHHI
cropiB Mk cropoHamu. Y uucii Bumor FIDIC -
00'€eKTHBHICTh 1 HE3aJIe)KHICTh, MPO30PICTh BCi€l
iHdopmarii, HEMOXXJIUBICTh OyIb-KUX
«BaKyIiCHUX» [i{, M0 BEAYTh IO MOJOPOKIAHHS
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cases with the onset of which terminate the
ownership of land and has developed a
mechanism of incarceration natural or legal
persons of ownership of the land
(expropriation of land for reasons of social
necessity [4]), but on the other - remain risk
insurance issue not receive the consent of the
individual; absence of documents on land,;
absence information about the location of
land owners and others.

In addition to these issues that directly affect
the provision of property rights in the
implementation of contracts FIDIC, it should
be noted a number of indirect but no less
important:

1. Problem of definition FIDIC contract as
one of the varieties of contractual relationship
between the customer and the contractor.
Solving this problem would put the notional
point in most legal conflicts regarding the use
of FIDIC contracts in Ukraine.

It is necessary to legally define the rights,
powers, duties and responsible range of the
customer and the contractor, because their
functions under the traditional scheme of
work other than FIDIC, as evidenced by the
analysis of the Civil Code [5].

The direct relationship between the customer
and the contractor under FIDIC standards are
allowed. There is also the problem of
sustainability of contractual relationships that
can be solved amending budget legislation.

2. The problem of the definition of "Consulting
Engineer” in existing legislation (as a third
party contract), its powers, qualification
requirements, responsibilities, etc.

FIDIC defines consulting engineer as an
association  of independent, unbiased,
qualified and experienced specialists in the
design or management of construction
projects design, including: the choice of the
designer; organizing and conducting tenders
for contract work; maintenance and
supervision; the functions of the independent
arbiter in disputes between the parties.
Among the requirements of FIDIC -
impartiality  and independence,  and
transparency of all information impossibility
of any "backroom" operations, leading to
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NPOEKTIB 1 HEBHIIPABIAHUX BUTPAT 3aMOBHUKA.
Takuii QaxiBenp MOBUHEH PO3YMITH HE TUIBKH
TEXHIYHY YaCTUHY MUTAHHS, ajie i MaTH HaBUYKU
3 yIpaBiIiHHs Oy/IBEIIbHUMHU IIPOSKTaMHU.

3. Ilepernsa migxomiB 10 BU3HAUEHHS BapTOCTI
pobiT 1 iXx BimoOpakeHHs B 3BITHOCTI. Tak,
HampuKiIag, B YKpaiHi OOOB'S3KOBO JIOMA€THCS
po3mu@poBKa 3a CKIAJAOBUMHU BHUTpaT Ha
KO)KHOMY €Tali  pO3paxyHKiB, TOAI SK B
koHTpaktax FIDIC moke Oyt qocHTh BKa3aTu
BUTpATH OJIHOTO pa3y B ckiaji opeptu [6].

4. Bu3HaueHHsS MEXaHI3MIB KOHTPOJIIO SIKOCTI,

MpaBWJI TEXHIYHOTO HArisay, NpUWMaHHA 1
¢dinancyBaHHs  poOIT  (HEOOXigHI 3MIHM B
HOPMAaTUBHO-TEXHIYHUX JOKYMEHTaX Ta
METOJMKAX ).

5. HeoOximuicte y odimiiiHoOMy mnepexiami
npodopm FIDIC na ykpainceky MoBy. HesikicHuii
MEpeKyIa]  CTAaHIAPTIB  TOPOKYE  TPOOIEeMU
HEJIOCTAaTHHOTO PO3YMiHHSA TEPMIHOJIOTI1,
npuHIUMIB 1 Mexani3miB aii npodopm FIDIC [6].
OdimiitHuM TepeKsIaloM BBAKAETHCSA IEPEKIIAI,
3aTBEP/UKCHUH Ha KOH(EpeHIil yKpailHOMOBHHX
uneniB FIDIC

BucnHoBok

HeBianoBigHiCTh YKpaTHCHKOTO 3aKOHOJIABCTBA Ta
cnenudika JOpOXKHbOI  raiysi, 0€3yMOBHO,
BUMara€e BHECEHHs 3MiH JUId ajanTtauii  Ta
MO>KJIMBOCT1 BUKOPUCTAHHS B YKpaiHi KOHTPAKTIB
FIDIC. Opnak mnpuxii B VYKpaiHy BeJIHUKHX
1HO3€MHHUX 1HBECTOPIB JUKTYE CBOi MpaBuia, 1
OUTBIIICTh 3 HUX BBAXKAa€ 3a Kpallle MpauoBaTu 3
ypaxyBaHHSIM MI)KHApOJHUX HOPM 1 MEXaHI3MiB.
Kontpaktu FIDIC no3BonsoTh, 3 0gHOTO OOKY,
MaKCHMaJbHO 3a0€3MeUuTH 1HTepecH 3aMOBHUKA,
a, 3 1HIIOro OOKYy, - 30pIEHTYBAaTH 1 3aXUCTUTH
1HTepecH MiApATHUKA.

He BumagkoBo Tumnosi ymoBu KoHTpakTiB FIDIC
Ha3uBaoTh «bi0mi€r0» Mg 3aX1AHOTO TIPS AHIKA
[2]. i mokymeHTH 3acTOCOBYIOTH MiKHApOTHHH 1
€Bporneiicbkuil 0aHKU PO3BUTKY 1 PEKOHCTPYKIII,
Jep>KaBHI 1 TpHUBAaTHI 3aMOBHMKM B 0araTbox
KpaiHax CBITY.

IcHye ©Oararo IOpMIMYHUX MEpEeIKOA  JJIs
Bukopuctanus npogopm FIDIC B Vkpaini,
YacTHHA 3 SKHX, HA Hallly TyMKY, MOKHa YCYHYTH
BHKOPHUCTOBYIOUHM MEXaHi3M 3MIHM YHWHHOTO
3aKOHOJABCTBA 1 HOPMATUBHO-TEXHIYHOI 0asw,
IHITy YacTHMHY - MOXKHAa BpaxyBaTh B 4YacCTHHI
«OcobmuBux ymoB». Takok HEOOXiTHO BKUTH
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higher project costs and unnecessary
outgoings of the customer. Such a person
must understand not only the technical part of
the question, but also have the skills to
manage construction projects.

3. Profile approaches to determining the value
of work and their reflection in the statements.
For example, in Ukraine should be attached
transcript costs for components at each stage
of the calculations, while the FIDIC contracts
may be sufficient to indicate the costs once as
part of the offer. [6]

4. Determination of quality control
mechanisms, rules, technical supervision,
acceptance and funding for (the necessary
changes in the regulatory and technical
documents and methodologies).

5. The need for official translation of FIDIC
standards into Ukrainian. Absence of
translating standards creates problems of lack
of understanding of the terminology,
principles and mechanisms of pro forma
FIDIC [6]. The official translation is
considered approved at the conference of
Ukrainian membership in FIDIC.

Conclusion

Inconsistency  Ukrainian legislation and
specific of road sector, madness requires
amendments to adapt and to opportunity of
use FIDIC contracts in Ukraine. However, the
arrival in Ukraine of large foreign investors
dictates its own rules, and most of them prefer
to work with international norms and
mechanisms.

FIDIC contracts allow, on the one hand, to
secure the interests of the customer, and on
the other hand - to orient and protect the
interests of the contractor.

It is no accident that typical conditions of
FIDIC contracts called "the Bible" for a
Western contractor [2]. These documents
apply international and European Bank for
Reconstruction and Development, public and
private customers in many countries.

There are many legal obstacles to the use of
pro forma FIDIC in Ukraine, some of which,
in our opinion, can be eliminated through the
mechanism of changing current legislation
and normative-technical base, the other part —
could be taken into account in terms of
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3aX0JIB IIOJ0 BHECEHHS 3MIH B 3€MEJIbHE Ta
MalHOBE 3aKOHOIABCTBO.

Heo0Oxigno 3a0e3neunTu MOKJIUBICTE
MePEeyKIaJaaTh JOTOBOPH OPEHIH  3EeMEJIbHHX
IUITHOK 3 HOBHUMH  BJIACHHMKAMH  00'€KTiB

HEPYXOMOCTI 3a CIIPOLIEHOI0 1 IPO30POI0 CXEMOIO,
a TAaKOX MPOBECTU IHBEHTAPHU3AIlII0 JEPKABHUX Ta
€IMHUX peecTpiB (KamacTpiB) 1 3abe3neunTd
npsMUAl OOMiH iH(POPMALII€I0 MK HUMH B PaMKax
aBTOMaTH30BaHUX cucTeM ([depxaBuuit
3eMeNIbHUM  Kajactp,  [lepkaBHuUM — peectp
MailHOBUX MpaB Ha HEpyXxoMe MaWHO Ta ix
OOTSKEHB, PEECTPHU TUIATHHUKIB MOJATKIB Ta iH.).
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Penenszentn:

"special conditions”. It is also necessary to
take measures for changes in land and
property law.

It should provide an opportunity to renew the
lease of land with the new owners for
simplified and transparent scheme as well as
an inventory of public and uniform registers
(inventories) and provide direct exchange of
information between them within automated
systems (State Land cadastre, State register of
property rights to immovable property and
their encumbrances, State register of taxes,
etc.).
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